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NATIONALS WITHOUT A NATION: THE NEW YORK 
STATE TRIBAL INDIANS 

"The relations and status of the Indians living on the reservations 
of New York State as they may be affected by the State of New York and 
the United States Government" have become a matter of serious import. 
A state commission has been created to confer with committees of Con- 
gress in relation to Indian affairs. 1 The time calls for action as well as 
discussion. The eight Indian reservations in New York have an area 
of 88,077 acres and a population of 4,458. The reservations of the 
Senecas, the Onondagas, the Oneidas and the Tuscaroras and individual 
Mohawks and Cayugas who reside on such reservations represent the 
six nations of the once powerful Iroquois. The New York Indians are 
not abject. They maintain their own, and largely their ancient, forms of 
government and their tribal laws and customs, their dead feasts where 
the spirit of the dead Indian presides over the administration and 
distribution of his estate, their councils, their chief or head men and, on 
some reservations, their courts. 2 They have in varying degrees adopted 
the arts and institutions of civilization and, except in an international 
sense, they may not be fairly called "a feeble remnant" nor may it be 
said of them that "their fiery tempers," or "their nomadic habits" show 
a total want of capacity for self-government 3 ranking them with un- 
civilized Indians of the west. Farms and orchards abound and dwelling 
houses and barns are found that compare not unfavorably with those 
of the neighboring communities. Churches and schools are maintained 
and modest accumulations of wealth are not unusual. Their speech, ex- 
cept among themselves, is largely English. Their blankets and feathered 
headgear are occasionally assumed for festive occasions, but their general 
habits of dress are readily indulged by the dry goods store and the ready 
made clothing emporiums. They left the war path and buried the 
hatchet at the close of the Revolutionary War, although many individual 
Indians have fought in the United States armies in all later wars. 

' Laws 1919, c. 590. ~~ ~~ 

» Jones v. Median (1899) 175 U. S. 1, 30, 20 Sup. Ct. 1 ; George v. Pierce (1914) 
85 Misc. 105, 148 N. Y. Supp. 230. 

' M ontoya v. United States (1901) 180 U. S. 261, 265, 21 Sup. Ct. 358. 
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They were once regarded as foreign nations and dealt with, by state 
and nation, by treaties, although they were early said to be "in a state 
of pupilage." 4 To this day it is held that Indians born within the terri- 
torial limits of the United States, so far as they are members of one of 
the Indian tribes, owing their immediate allegiance to it, although in a 
geographical sense born in the United States, are no more "born in the 
United States and subject to the jurisdiction thereof," within the meaning 
of the first Section of the Fourteenth Amendment, than the children of 
subjects of any foreign government born within the domain of that gov- 
ernment or the children, born within the United States, of ambassadors 
or other public ministers of foreign nations. Such Indians not being 
citizens by birth, can become citizens only in the second way mentioned in 
the Fourteenth Amendment, by being "naturalized in the United States," 
or by some treaty or statute. 5 

From their own point of view the Indian tribes or nations are inde- 
pendent domestic sovereignties, which at one time punished offenses and 
regulated rights of persons and property solely under their own laws and 
treaties, but which are now subjugated by the strong arm of the United 
States government and in their helplessness deprived of their rights of 
local self-government, so that they are at once nationals and without a 
nation. 

The State of New York has its peculiar Indian problem. 8 It has 
not failed to attempt to extend its laws and authortiy over the reservations. 
The Constitutional Convention of 1915 proposed the adoption of a section 
of the constitution which provided that the peacemakers' courts and all 
other agencies of the Indian tribes and nations in so far as they exercise 
judicial functions should be abolished, and their jurisdiction vested in the 
courts of the state and that, except as otherwise provided by the treaties 
of this state and the Constitution, treaties and laws of the United States, 
all general laws of the state, now or hereafter in force, should apply 
to all Indians within the state. The proposed constitution failed of 
adoption and its effort, of dubious constitutionality, to solve the problem 
was not put to the test of the federal Constitution and laws. 

Under a state statute of 1822 it was held that the state courts had 
exclusive jurisdiction of crimes committed by Indians on their reserva- 
tions, 7 but the statute has been repealed and no case in the state court of 
last resort other than the Cusick case 8 involves the question of criminal 
jurisdiction in such cases. Indians have, however, been convicted in state 

* Cherokee Nation v. Georgia (U. S. 1831) 5 Pet. 1. 

' Elk v. Wilkins (1884) 112. U. S. 94, S Sup. Ct. 41. 

'"One of our most troublesome problems has arisen over the status of the 
Indians in our political economy." People ex rel. Cusick v. Daly (1914) 212 N Y. 
183, 191, 105 N. E. 1048. 

7 Jackson, ex dem.Smith v. Goodell (N. Y. 1822) 20 Johns. 187, 192, reversed in 
Court of Errors, ibid, 693. 

'Supra, footnote 6. 
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courts of violations of state law on Indian reservations and have served 
prison sentences. 

Three sovereignties are thus contending for jurisdiction over the 
Indians — the Indian nations, the United States and the State of New 
York — none of which exercises such jurisdiction in a full sense. 

The Supreme Court of the United States has said 8 of reservation 
Indians generally, that they are distinct communities, separate peoples, 
with the power of regulating their own internal and social relations, 
occupying their own territory, with boundaries accurately described, in 
which the state laws have no force, except by virtue of treaties, and to 
which the laws of the United States do not extend except so far as the 
soil and the people are under the political control of the Government of 
the United States; that the Indian tribes are wards of the nation, de- 
pendent upon the United States, owing no allegiance to the states ; that the 
federal government owes such tribes the duty of protection and that from 
such duty comes the power to enact statutes for their government ; and 
that crimes committed by tribal Indians on reservations within the limits 
of a state are punishable by act of Congress. The old formal and some- 
times discreditable treaties remain in force when not superseded by later 
statutes, 10 but the federal government now governs all tribal Indians by 
legislation imposed upon them without their consent. 

The Court of Appeals " has held, saving the case of federal inaction, 
that 'when Congress legislates for the Indians within its borders the power 
of the state must yield to the paramount authority of the federal govern- 
ment, even though the Indian title to reservation lands was derived from 
the state or private sources and the lands were never a part of the 
public domain of the nation. But the New York Indians reside within 
the territorial and geographical limits of the State of New York. The 
opinion in the Kagama case 12 suggests 1S that the process of state courts 
runs within the reservations and that state laws operate upon white people 
found there but the State of New York has asserted with some vigor " 
the general power to regulate Indian affairs and to enact police regulations 
to preserve the peace and to prevent intrusion upon the reservations. The 
laws of the state relating to marriage and divorce are made applicable to 

"Worcester v. Georgia (U. S. 1832) 6 Pet. SIS, 561; United States v. 
Kagama (1886) 118 U. S. 375, 6 Sup. Ct 1109; United States v. Sandoval (1913) 
231 U. S. 28, 34 Sup. Ct. 1; Heckman v. United States (1912) 224 U S. 413, 32 
Sup. Ct. 424; Donnelly v. United States (1912) 228 U. S. 243, 269, 270, 33 Sup. Ct 
449; cf. Louie v. United States (1921) 254 U. S. 548. 

"Pong Yue Ting v. United States (1893) 149 U. S. 698, 713, 13 Sup. Ct. 1016. 

"■People ex rel. Cusick v. Daly, supra, footnote 6. 

"Supra, footnote 8. 

"Supra, footnote 9. 

" N. Y. Const. Art. I, § 15 ; Penal Law, § 2030, Laws 1909, c. 88, N. Y. Cons. 
Laws (2d ed. 1917) c. 40, § 2030; Indian Law, Laws 1909, c. 31, N. Y. Cons. Laws 
(2d ed. 1917) c. 26, § 2 et seq.; Baker v. Jones (1885) 38 Hun 625, 628; Seneca 
Nation v. Christie (1891) 126 N. Y. 122, 27 N. E. 275, aff'd (1896) 162 U. S. 283, 
16 Sup. Ct 828, holding no federal question was involved under the state Statute of 
Limitations; Jemison v. Bell Telephone Cor (1906) 186 ft. Y. 493, 79 N. E. 728. 
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the Indians, 15 although marriage according to the -Indian custom is de- 
clared lawful. Partition of tribal lands is provided for 16 and many other 
provisions of state law purport to regulate the affairs of the reservation 
Indians. 

The United States Criminal Code XT provides that Indians committing 
the crimes of murder, manslaughter, rape, assault with intent to kill, arson, 
burglary and larceny within the boundaries of a state and the limits of an 
Indian reservation, shall be subject to the same laws, tried in the same 
courts and in the same manner, and subject to the same penalties, as are 
all other persons committing any of the above crimes within the exclusive 
jurisdiction of the United States. 

Here is a definite expression of Congress that seven common law 
crimes committed on Indian reservations shall be punishable. The num- 
ber of crimes defined by the New York Penal Law is legion. What of 
other offenses? The United States District Court, Western District of 
New York, Hazel, J., 18 adopting the brief of the Attorney General of 
the State of New York as its opinion, recently held that as the federal 
government had exclusive power over Indians living in tribal conditions 
on reservations within borders of the state, the states cannot, though 
the United States Criminal Code § 328 is quite rudimentary as applying 
only to the most heinous offenses, extend their own laws to Indians ; that 
the theory that as Congress has not completely dealt with the subject, the 
states might act, may not prevail ; that as Congress has exclusive author- 
ity, it must be assumed that it intended, in consideration of the more 
primitive civilization of the Indians, that no other restrictions should be 
imposed, and that therefore an Indian living in tribal conditions on a 
reservation in New York is not liable for a violation of the New York 
State Conservation Law 10 in fishing on the reservation with a net with- 
out the required license. 20 

Mitchell, /., of the Supreme Court of Minnesota, in June, 1893, 21 in 
speaking of the authority of Congress in the government of Indian tribes 
located on reservations, stated the rule with his customary precision as 
follows : 

"... if they are thus under the control of congress, that control 
must be exclusive, for, as suggested in the case of the Kansas Indians, 5 

15 Indian Law § 3, supra, footnote 14. 

"Indian Law § 7, supra, footnote 14. 

"§ 328, (1909) 35 Stat. 1151; 10 U. S. Comp. Stat. (1916) § 10502. 

" United States ex rel. Lynn v. Hamilton (D. C. 1915) 233 Fed. 685. 

"Laws 1911, c. 647; as amended by Laws 1913, c. 508, N. Y. Cons. Laws (2d 
ed. 1917) c. 65. 

'"In the Cusick case, the U. S. Attorney for the Western District of New 
York appeared in the Court of Appeals as counsel with the District Attorney of 
Niagara^ County to maintain the proposition that the courts of New York had 
jurisdiction to punish an Indian for murder committed on the Tuscarora reserva- 
tion. Thus the state and national authorities seem disposed to shift responsibility, 
one to the other. 

"State v. Campbell (1893) 53 Minn. 354, 359, 55 N. W. 553. 
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Wall. 737, 'from necessity there can be no divided authority.' It would 
never do to have both the United States and the state legislating on the 
same subject. 

"By the act of 1885, 22 presumably, congress has enumerated all the 
acts which in their judgment ought to be made crimes when committed 
by Indians, in view of their imperfect civilization. For the state to be 
allowed to supplement this by making every act a crime on their part 
which would be such if committed by a member of our more highly 
civilized society would be not only inappropriate, but also practically to 
arrogate the guardianship over these Indians which is exclusively vested 
in the general government." 

A wide field of action where no criminal law is operative on the 
Indian reservation is left if these decisions are correct in principle. Con- 
gress does not act, the state, it is held, may not act and the Indian nation 
cannot act effectively. Conceivably an offender might be punished by the 
local law of the tribe, but no definite system of criminal justice exists on 
the New York reservations and it would shock our elementary notions of 
justice to learn that sentences of death and imprisonment had been im- 
posed and executed by Indian courts. As the law stands to-day, it would 
seem that Indians may commit all manner of minor crimes against prop- 
erty or person on the Indian reservations and plead the indulgence or in- 
difference of their guardian, the United States government, in permitting 
their peccadillos to pass unheeded. 

If silence on the part of Congress implies non-action on the part of 
the states, the principle extends as well to civil rights as to criminal acts 
and the reservations are extra-territorial as to the state laws except by 
treaty or in the most qualified way. as 

Conflicting protectorates thus contend with the Indian nations them- 
selves for supremacy. The stronger will ultimately prevail. The present 
confusion and uncertainty discredits the law suit between individuals as a 
means of deciding great questions of state and national jurisdiction. 
Many cases in the lower state and federal courts remain unappealed to the 
United States Supreme Court. It has been held that the right to resort to 
the state court is properly given to all Indians when Indian courts do not 
exist or may not act ; " that the customary laws of the Indians may and 
should be applied by the state courts in controversies between Indians, 
ex necessitate and ab convenienti, where the Indians have no judicial 
tribunals of their own or the Indian government is inadequate to protect 

* (1885) 23 Stat. 385, 10 U. S. Comp. Stat. (1916) § 10502, now U. S. Crim. 
Code § 328. 

"People ex rel. Mulkins v. Jimerson (1920) 229 N. Y. 438, 128 N. E. 593; 
Mulkins v. Snoiti (1921) 232 N. Y. 47; but cf. Seneca Nation v. Christie and 
Jemison v. Bell Telephone Co., supra, footnote 12. 

"Indian Law, § 5, supra, footnote 14; Hatch v. Luckman (1909) 64 Misc. 508, 
118 N. Y. Supp. 689, aff'd (1913) 155 App. Div. 765, 140 N. Y. Supp. 1123 ; Jimeson v. 
Pierce (1902) 78 App. Div. 9, 79 N. Y. Supp. 3; Peters v. Tallchief (1907) 121 
App. Div. 309, 106 N. Y. Supp. 64; Matter of Printup (1907) 121 App. Div. 322, 
106 N. Y. Supp. 74; George v. Pierce, supra, footnote 2. 
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the Indians in the enjoyment of their rights. But state courts are not 
Indian courts ; Congress has not given them jurisdiction over Indian con- 
troversies and the authority of such decisions is not free from doubt. 25 

The nation owes a duty to its wards if it continues to treat the New 
York Indians as such, either to enact a code of civil and criminal law 
for the Indian reservations, or to subject them to state law, or to put an 
end to the tribal relations and leave the state supreme over the individual 
Indians as it alone has power to do. 2S The power of Congress over the 
tribal relations of the Indians and the Indians themselves is said to be a 
political one, not subject to control by the courts, and it is held in 
authoritative cases that until Congress declares that government guardian- 
ship over the Indians shall cease, its full and exclusive legislative power 
over them continues. This power rests not on any specified grant of 
legislative authority, but on the. implied authority which subjects the 
conduct and property of dependent persons within the jurisdiction to 
governmental tutelage. 27 It would follow that such power is paramount 
to treaty or state law. 

To many of the proud and sensitive Indians, ambitious to regulate 
their own tribal affairs, the exercise of complete jurisdiction by Congress 
would be further evidence of the injustice of the United States in repudi- 
ating solemn treaties and taking from the Indian nations the fragment of 
sovereignty they still are allowed to possess, but as a practical proposition 
it seems that Congress alone can act effectively, unless the more recent 
decisions of the Supreme Court be distinguished so as to except the New 
York Indians from their effect and to recognize "the exclusive sovereignty 
and jurisdiction" 2S of the State of New York over them. 

Cuthbert W. Pound 

New York Court op Appeals 

"See dissenting opinion, McLennan, P. J., in Peters v. Tallchief, supra, foot- 
note 22, p. 313. 

"Heckman v. United States, supra, footnote 8. 

"Lone Wolf v. Hitchcock (1903) 187 U. S. 553, 565, 23 Sup. Ct. 216; Tiger v. 
Western Investment Co. (1911) 221 U. S. 286, 315, ?-l Sup. Ct. 578. 

"Jemison v. Bell Telephone Co., supra, footnote 12, p. 498. 



